
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

ROBERT JACKSON,
Case No. 1:12-cv-433

Plaintiff,
Hon. Robert J. Jonker

v.

MICHIGAN DEPARTMENT OF
CORRECTIONS, et al.,

Defendants.
                                                          /

REPORT AND RECOMMENDATION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983. 

This matter is now before the court on a motion for summary judgment filed by defendant Maurice

Potts, M.D. (docket no. 9).  Defendant’s motion is unopposed.

I. Background

Plaintiff named three defendants in his complaint: the Michigan Department of

Corrections (“MDOC”); Northern Region Health Care; and Dr. Maurice Potts (named in the

complaint as “Unknown Potts”).  The court previously summarized plaintiff’s allegations as follows:

Plaintiff presently is incarcerated at the St. Louis Correctional Facility. In his
pro se complaint, he sues the Michigan Department of Corrections, Northern Region
Health Care and Doctor Unknown Potts for violating his Eighth Amendment rights.

Plaintiff complains that Defendants failed to adequately treat an injury to his
wrist.  On May 30, 2011, Plaintiff was working in the kitchen when a hot pan of
oatmeal slipped from his grip.  While falling, the pan caught Plaintiff’s oven mitt and
pulled his right hand down.  Plaintiff felt something pop in his right wrist.  The next
morning, Plaintiff’s wrist was swollen and painful.  He noticed a bone sticking up
under his skin.  After seeing the doctor for several months, Plaintiff complains that
he is not getting any better.  Plaintiff filed a grievance with the warden and the
Northern Region Health Care to no avail.
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For relief, Plaintiff requests monetary damages and to be seen by an “outside”
physician. (Compl., docket #1, Page ID#3.)

Opinion (docket no. 4).

II. Dr. Potts’ motion for summary judgment

A. Legal Standard

Plaintiff seeks relief pursuant to 42 U.S.C. § 1983, which confers a private federal

right of action against any person who, acting under color of state law, deprives an individual of any

right, privilege or immunity secured by the Constitution or federal laws.   Burnett v. Grattan, 468

U.S. 42, 45 n. 2 (1984);  Stack v. Killian, 96 F.3d 159, 161 (6th Cir.1996).  To state a § 1983 claim,

a plaintiff must allege two elements: (1) a deprivation of rights secured by the Constitution and laws

of the United States, and (2) that the defendant deprived him of this federal right under color of law. 

Jones v. Duncan, 840 F.2d 359, 360-61 (6th Cir. 1988); 42 U.S.C. § 1983.

“The court shall grant summary judgment if the movant shows that there is no

genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.” 

Fed. R. Civ. P. 56(a).  Rule 56 further provides that “[a] party asserting that a fact cannot be or is

genuinely disputed must support the assertion by”:

(A) citing to particular parts of materials in the record, including depositions,
documents, electronically stored information, affidavits or declarations, stipulations
(including those made for purposes of the motion only), admissions, interrogatory
answers, or other materials; or 

(B) showing that the materials cited do not establish the absence or presence of a
genuine dispute, or that an adverse party cannot produce admissible evidence to
support the fact. 

Fed. R. Civ. P. 56(c)(1).
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In Copeland v. Machulis, 57 F.3d 476 (6th Cir. 1995), the court set forth the parties’

burden of proof in deciding a motion for summary judgment:

The moving party bears the initial burden of establishing an absence of evidence to
support the nonmoving party’s case.  Once the moving party has met its burden of
production, the nonmoving party cannot rest on its pleadings, but must present
significant probative evidence in support of the complaint to defeat the motion for
summary judgment. The mere existence of a scintilla of evidence to support
plaintiff's position will be insufficient; there must be evidence on which the jury
could reasonably find for the plaintiff. 

Copeland, 57 F.3d  at 478-79 (citations omitted).  “In deciding a motion for summary judgment, the

court views the factual evidence and draws all reasonable inferences in favor of the nonmoving

party.”  McLean v. 988011 Ontario Ltd., 224 F.3d 797, 800 (6th Cir. 2000).  However, the court is

not bound to blindly adopt a non-moving party’s version of the facts.  “When opposing parties tell

two different stories, one of which is blatantly contradicted by the record, so that no reasonable jury

could believe it, a court should not adopt that version of the facts for purposes of ruling on a motion

for summary judgment.”  Scott v. Harris, 550 U.S. 372, 380 (2007).

Here, defendants’ motion is unopposed.  “The fact that there has been no response

to a summary judgment motion does not, of course, mean that the motion is to be granted

automatically.”  Champion v. Artuz, 76 F.3d 483, 486 (2d Cir. 1996).  However, when a motion for

summary judgment is unopposed, “[n]othing in either the Rules or case law supports an argument

that the trial court must conduct its own probing investigation of the record” to demonstrate the

existence of genuine issues of material fact.   Guarino v. Brookfield Township Trustees, 980 F.2d

399, 405 (6th Cir. 1992).
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B. Failure to Exhaust

1. Exhaustion requirement

The PLRA, 42 U.S.C. § 1997e, provides that a prisoner bringing an action with

respect to prison conditions under 42 U.S.C. § 1983 must first exhaust available administrative

remedies.  See Porter v. Nussle, 534 U.S. 516 (2002); Booth v. Churner, 532 U.S. 731 (2001).  A

prisoner must exhaust available administrative remedies, even if the prisoner may not be able to

obtain the specific type of relief he seeks in the state administrative process. See Porter, 534 U.S.

at 520; Booth, 532 U.S. at 741.  One reason for creating prisoner grievance procedures under the

PLRA was to create an administrative record for the court.  

Requiring exhaustion allows prison officials an opportunity to resolve disputes
concerning the exercise of their responsibilities before being haled into court.  This
has the potential to reduce the number of inmate suits, and also to improve the
quality of suits that are filed by producing a useful administrative record.

Jones v. Bock, 549 U.S. 199, 204 (2007). In order to properly exhaust administrative remedies,

prisoners must complete the administrative review process in accordance with the deadlines and

other applicable procedural rules.  Id. at 218; Woodford v. Ngo, 548 U.S. 81, 90-91 (2006).

“Compliance with prison grievance procedures, therefore, is all that is required by the PLRA to

‘properly exhaust.’”  Jones, 549 U.S. at 218.

2. MDOC grievance process

The MDOC requires prisoners to follow a three-step process to exhaust grievances. 

See Policy Directive 03.02.130 (effective July 9, 2007).  A prisoner must first attempt to resolve a

problem with the staff member within two business days of becoming aware of the grieveable issue,

unless prevented by circumstances beyond his or her control.  Id. at ¶ P.  If the issue is not resolved,

then the grievant may file a Step I grievance on the prescribed form within five business days after
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the grievant attempted to resolve the issue with appropriate staff.  Id. at ¶¶ P and R.  The Policy

Directive provides the following directions for completing grievance forms: 

The issues should be stated briefly but concisely.  Information provided is to be
limited to the facts involving the issue being grieved (i.e., who, what, when, where,
why, how).  Dates, times, places and names of all those involved in the issue being
grieved are to be included.

Id. at ¶ R (emphasis in original).  The prisoner must send the Step I grievance to the appropriate

grievance coordinator.  Id. at ¶ V.  If the prisoner is dissatisfied with the Step I response, or does not

receive a timely response, he must request the appropriate form and send it to the Step II Grievance

Coordinator.  Id. at ¶ BB.  Finally, if a prisoner is dissatisfied with the Step II response, or does not

receive a timely response, he must send a completed Step III grievance, using the appropriate form,

to the Grievance and Appeals Section.  Id. at ¶ FF.

3. Exhaustion as to Dr. Potts

In support of his motion for summary judgment, Dr. Potts submitted the affidavit of

Richard Russell, Manager of the Grievance Section of the MDOC.  See Richard Russell Aff. (docket

no. 9-2 at pp. 2-5).   In his affidavit, Mr. Russell states that he performed a search of the MDOC’s

Grievance Tracking database relevant to step III grievance appeals filed by Robert Jackson, Inmate

No. 232105, which shows all Step III grievance appeals filed from April 9, 2009 through July 13,

2012.  Russell Aff. at ¶¶ 17-18.  This time-frame includes the relevant time period during which

plaintiff would have engaged in the grievance process for his alleged injury on May 30, 2011.  Mr.

Russell’s search revealed no records of Step III appeals being filed during that time period.  See

MDOC Prisoner Step III Grievance Reports (docket no. 9-2 at pp. 6-7).  Based on this uncontested

record, there is no evidence that plaintiff properly exhausted any grievances against defendant Dr.
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Potts.  Jones, 549 U.S. at 218; Woodford, 548 U.S. at 90-91.  Accordingly, Dr. Potts is entitled to

summary judgment.

III. Recommendation

For the reasons set forth above, I respectfully recommend that defendant Dr. Potts’

unopposed motion for summary judgment (docket no. 9) be GRANTED.

Dated:  November 5, 2012 /s/ Hugh W. Brenneman, Jr.
HUGH W. BRENNEMAN, JR.
United States Magistrate Judge

ANY OBJECTIONS to this Report and Recommendation must be served and filed with the Clerk
of the Court within fourteen (14) days after service of the report.  All objections and responses to
objections are governed by W.D. Mich. LCivR 72.3(b).  Failure to serve and file written objections
within the specified time waives the right to appeal the District Court’s order.  Thomas v. Arn, 474
U.S. 140 (1985); United States v. Walters, 638 F.2d 947 (6th Cir. 1981).
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